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NOTES. 



Estimating Benefits in Special Assessments. — Possibly 
nothing in the law of taxation has given rise to more confusion 
than the subject of special assessments for local improvements. 
The conflict between theory and practice is due partly to the fact 
that this form of taxation is of comparatively recent development so 
that the legislatures have not always recognized the same principles 
in levying such assessments ; nor have the courts been consistent in 
their decisions. First recognized as an exercise of the police 
power, then as falling within the power of eminent domain, special 
assessments for local purposes are to-day almost without exception 
supported as an exercise of the taxing power. Three principles are 
generally applied in testing their validity: The assessment must be 
for a public purpose, it must be levied according to some fixed rule 
and within a limited district and, lastly, it must not exceed in amount 
the estimated benefit which will accrue from the improvement for 
which it is levied. A number of courts have declined to apply 
strictly this last principle, holding that after fixing the assessment 
district the total expense of the improvement may be assessed upon 
the property included, without regard to the question whether it ex- 
ceeds the actual benefit. Matter of Church (1883) 92 N. Y. 1, at 
p. 6 ; Ry. Co. v. Conelly (1859) 10 Ohio St. 159. 

Two interesting points bearing upon this subject were recently 
brought before the Supreme Judicial Court of Massachusetts. The 
legislature in a single act authorized a corporation to build a railroad 
station and gave the Boston Board of Street Commissioners power 
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to widen and extend two streets and to assess one half the cost upon 
such real estate as should be benefited by this improvement and by 
the erection of the station, the assessment in no case to exceed the 
benefit. It was claimed that the assessment was invalid on the 
ground that as a whole the improvement was not a public one and 
that, at any rate, only those benefits which accrued from the ex- 
penditure of public funds could be considered. The purpose was 
to show that, if the increased value of the property caused by the 
location of the station were eliminated from consideration, the bene- 
fits accruing from the street improvements would not equal the as- 
sessment. The court held that the assessments were valid. Sears 
v. Board of Street Com'rs. (1902) 62 N. E. 397. The levying of 
assessments to defray the cost of local improvements in streets is so 
general and the public character of the object so well recognized 
that the fact that another improvement was authorized in the same 
legislative act should not change the purpose and character of the 
assessment. In several States assessments for highways through 
farming lands have been upheld. This view has been rejected in 
Pennsylvania on the ground that though the improvement may be a 
public one, individual private interests are too slight to justify an 
assessment for benefit. Washington Avenue (1871) 69 Pa. St. 352. 
But the extent to which the doctrine is carried is illustrated by a 
New York case where the court upheld an assessment levied upon a 
certain class of property owners in Utica, in order to repay a vol- 
untary disbursement made by private citizens to secure the location 
of a canal terminus at that point. Thomas v. Leland (1840) 24 
Wend. 65. Indeed, it seems that the power of the legislature to 
determine whether or not an improvement is a public one cannot 
be reviewed by the courts. Litchfield v. Vernon (1869) 41 N. Y. 
123, at p.. 133. 

Another question seems to be squarely presented in this case, 
viz. , whether in estimating the benefits, the authorities shall con- 
sider those which accrue from the public expenditure and no other. 
There is no doubt that the assessment should not exceed the bene- 
fit, but the contention made in the principal case does not seem to 
have been considered before. The decision, however, seems to be 
unobjectionable. When the legislature in its judgment decides 
that a certain district will be so far benefited by an improve- 
ment as to justify an assessment, its decision is final and its 
determination of the basis upon which the assessment shall be 
made is conclusive. The same should be true as to its power 
to prescribe the elements of benefit to be considered. The prin- 
ciple involved in this form of taxation is that a property owner 
has been specially benefited and to the extent of that benefit 
should contribute to the expenditure. It would seem that if an 
assessment complies with all the characteristics inherent in the con- 
ception of that term, the power of the legislature in all other 
respects is unlimited. It has been held that though the board of 
assessors acted upon an erroneous principle, the assessment would 
not be set aside, since it did not amount to confiscation. Matter 0/ 
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Cruger (1881) 84 N. Y. 619. Certainly the fact that a benefit 
incidental to the actual public improvement is included in the esti- 
mate does not violate the principle that the assessment shall not 
exceed the benefit. If the property owner has received an equiv- 
alent, it should be of no moment to him from what source the 
benefit arose so long as there is a public improvement. The leg- 
islature may therefore direct the performance of some other work 
along with that for which the public money is expended and direct 
that benefits accruing from the former be included with those 
arising from the latter in ascertaining whether the assessment 
exceeds the benefit. The taxing power is purely a matter for legis- 
lation, and the legislature may exercise its power without question 
by the courts so long as its action is not manifestly merely color- 
able or arbitrary and does not amount to confiscation of property. 



Agent's Knowledge of Breach of Restrictions of an Insur- 
ance Policy at its Inception. — The United States Supreme Court 
has recently handed down an important decision, which refuses to 
recognize the well established New York doctrine of Van Schoick v. 
Niagara Fire Ins. Co. (1877) 68 N. Y. 434. A policy containing a 
provision against other insurance was issued to an applicant, who 
had prior insurance to the knowledge of the insurer's agent. Parol 
evidence of the agent's knowledge was deemed inadmissible. 
Northern Assurance Co. v. Grand View Building Association (1902) 
22 Sup. Ct. 133. The court asserts that the mode of reasoning of 
the New York cases ' ' overlooks both the general principle that a 
written contract can not be varied by parol evidence and the ex- 
press provision that no waiver shall be made by the agent except in 
writing, indorsed on the policy. " 

The position of Shiras, J. , on the first objection seems unassail- 
able. In Van Shoick v. Ins. Co., supra, it was held that the company 
would be estopped to set up a restriction known to its agent to be 
broken when the policy was delivered and premium paid. It is 
clear that the ordinary elements of estoppel are wanting since there 
is no reliance on any representation of a fact, unknown to the 
insured. Franklin Ins. Co. v. Martin (1878) 40 N. J. L. 568. 
Moreover it can not be treated as a waiver of a condition of the 
contract since a condition assumes that the contract has come into 
existence. Langdell, Summ. of Cont. § 28. Nor does a court of 
law thus accomplish what a court of equity reaches by reformation 
of an instrument since, no mutual mistake existing, no ground for 
reformation in equity arises. Shannon v. Gore Dist. Mut. Fire 
Ins. Co. (1878) 2 Ont. App. Rep. 396; Commonwealth Ins. Co. v. 
Huntzinger (1881) 98 Pa. St. 181. So on common law principles, 
the case at hand seems right. 

However, the further objection of want of authority in the agent 
to waive is hardly tenable and is based on a misconception of the 
New York decisions. The knowledge of an agent to secure infor- 



